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(d) Initial Denial Authority (IDA) ac-
tions. The decision to withhold infor-
mation in whole or in part based on 
one or more of the FOIA exemptions 
requires the signature of an IDA. See 
listing of IDAs in § 701.4. 

§ 701.58 In-depth analysis of FOIA ex-
emptions. 

An in-depth analysis of the FOIA ex-
emptions is addressed in the DOJ’s an-
nual publication, ‘‘Freedom of Infor-
mation Act Guide & Privacy Act Over-
view.’’ A copy is available on the DOJ’s 
FOIA website (see Navy FOIA website 
at http://www.ogc.secnav.hq.navy.mil/ 
foia/index.html for easy access). 

§ 701.59 A brief explanation of the 
meaning and scope of the nine 
FOIA exemptions. 

(a) 5 U.S.C. 552 (b)(1): Those properly 
and currently classified in the interest 
of national defense or foreign policy, as 
specifically authorized under the cri-
teria established by Executive Order 
and implemented by regulations. 

(1) Although material is not classi-
fied at the time of the FOIA request, a 
classification review may be under-
taken to determine whether the infor-
mation should be classified based on 
the Executive Order on classification 
(i.e., Executive Order 12958) and/or a se-
curity classification guide. The proce-
dures for reclassification are addressed 
in the Executive Order. 

(2) If the information qualifies as ex-
emption (b)(1) information, there is no 
discretion regarding its release. In ad-
dition, this exemption shall be invoked 
when the following situations are ap-
parent: 

(i) Glomar response: The fact of the ex-
istence or nonexistence of a record 
would itself reveal classified informa-
tion. In this situation, DON activities 
shall neither confirm nor deny the ex-
istence or nonexistence of the record 
being requested. A ‘‘refusal to confirm 
or deny’’ response must be used con-
sistently, not only when a record ex-
ists, but also when a record does not 
exist. Otherwise, the pattern of using a 
‘‘no record’’ response when a record 
does not exist, and a ‘‘refusal to con-
firm or deny’’ when a record does exist 
will itself disclose national security in-
formation. 

(ii) Compilation: Compilations of 
items of information that are individ-
ually unclassified may be classified if 
the compiled information reveals addi-
tional association or relationship that 
meets the standard for classification 
under an existing executive order for 
classification and is not otherwise re-
vealed in the individual items of infor-
mation. 

(b) 5 U.S.C. 552 (b)(2): Those related 
solely to the internal personnel rules 
and practices of the DON and its activi-
ties. This exemption is entirely discre-
tionary and has two profiles, high (b)(2) 
and low (b)(2): 

(1) High (b)(2) are records containing 
or constituting statutes, rules, regula-
tions, orders, manuals, directives, in-
structions, and security classification 
guides, the release of which would 
allow circumvention of these records 
thereby substantially hindering the ef-
fective performance of a significant 
function of the DON. For example: 

(i) Those operating rules, guidelines, 
and manuals for DON investigators, in-
spectors, auditors, or examiners that 
must remain privileged in order for the 
DON activity fulfill a legal require-
ment; 

(ii) Personnel and other administra-
tive matters, such as examination 
questions and answers used in training 
courses or in the determination of the 
qualifications of candidates for em-
ployment, entrance on duty, advance-
ment, or promotion; 

(iii) Computer software, the release 
of which would allow circumvention of 
a statute or DON rules, regulations, or-
ders, manuals, directives, or instruc-
tions. In this situation, the use of the 
software must be closely examined to 
ensure a circumvention possibility ex-
ists. 

(2) Discussion of low (b)(2) is provided 
for information only, as DON activities 
may not invoke the low (b)(2). Low 
(b)(2) records are those matters which 
are trivial and housekeeping in nature 
for which there is no legitimate public 
interest or benefit to be gained by re-
lease, and it would constitute an ad-
ministrative burden to process the re-
quest in order to disclose the records. 
Examples include rules of personnel’s 
use of parking facilities or regulation 
of lunch hours, statements of policy as 
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